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discussion. It is fortunate for the legal profession and for the future develop- 
ment of the law that we have men like him, fertile of suggestion, and of inquiring 
mind, to question things as they are, to shake conservatism and stimulate the 
desire for a better knowledge of our legal system and for its improvement. 
Caution and conservatism may raise objections to the particular method proposed, 
but such objections, if valid, will only encourage the proposal of better and more 
effective methods. A more thorough understanding of legal evolution, better 
methods of securing modification of law, and the facilitating of uniform legisla- 
tion are greatly to be desired. We are indebted to Dean Wigmore for having 
stimulated the desire and opened the discussion of these important questions. 

Harlan F. Stone 
Columbia Law School. 



1921 Supplement to Federal Income and Profits Taxes. By George E. Holmes. 
Indianapolis, The Bobbs-Merrill Co. 1021. pp. xxiv, 539. 

Federal income tax law is developing so rapidly that although Mr. Holmes' 
valuable treatise on the subject appeared only in 1920 [see review in 1920 (30 
Yale Law Journal, 104) ] it is necessary to issue this sizable volume in order to 
bring the subject down to date. In the main the additions are only of new 
authorities, but the chapter on War Profits and Excess Profits Tax has been 
entirely re-written, and has undergone a sixty-five per cent expansion in the 
re-writing. The additional information thus presented on this labyrinthine 
subject is very valuable. Another particularly commendable feature of this 
volume is the complete system of references to the authorities of the govern- 
ment's own revenue system, which have appeared in the federal Income Tax 
Bulletin Service, such as Solicitor's Opinions, Advisory Tax Board Recommen- 
dations, Committee on Appeals and Revenue Recommendations and Office 
Decisions. To all those who have to deal with federal income tax matters, aid 
of the careful, comprehensive and painstaking character of these two volumes by 
Mr. Holmes is a necessity. C. E. C. 



The Relation of the Judiciary to- the Constitution. By William M. Meigs. 
New York, The Neale Publishing Company, 1920. pp. 248. $2.00. 

Thirty-five years ago Mr. Meigs made a pioneer excursion into the antecedents 
of the American doctrine of judicial review. Others have since followed the 
trail that he blazed, and now he in turn sums up for us the results of their 
explorations. His primary motive is that of the propagandist. As he tells us 
in the Introduction: "There is the gravest danger that this noisy minority will 
lead the country ... to launch out upon evil ways. ... It is the conviction 
of this danger that has led me once more to take up the subject of Judicial Power" 
(p. 10). This fear helps to explain the author's sermonizing and his frequent 
blurring of the distinction between precedents for judicial review of the acts of 
a co-ordinate legislature, and those which merely illustrate the control of central 
and superior authorities over subordinate local agencies. Not that Mr. Meigs 
does not perceive the distinction. He refers to it every now and then. Yet 
often his zeal leads him to fight in favor of the Supreme Court's control over 
Acts of Congress with weapons that have point only in favor of that tribunal's 
control over state statutes alleged to conflict with the federal Constitution. For 
logical analysis, readers should turn from Mr. Meigs to the more closely-reasoned 
essays of Mr. Corwin and of Mr. McLaughlin. 

Analytical shortcomings should not blind us to the convenience of havin°- the 
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fruits of historical research gathered and arranged in this volume. So few are 
familiar with the scholarly study of Dr. Elmer B. Russell on The Review of 
American Colonial Legislation by the King in Council and with Professor 
Schlesinger's valuable contributions to the Political Science Quarterly on 
Colonial Appeals to the Privy Council that Mr. Meigs has done a genuine service 
in summarizing their discoveries. His thesis that the treatment of his subject 
should "be altogether historical in method" affords some possible justification 
for his attention to precedents that give logical or legal support only to that part 
of our judicial review which already has abundant warrant in the language of 
the Constitution itself. It has never been thought a usurpation for courts to 
declare state statutes void because of conflict with the federal Constitution. 
This instrument declares that it shall be the supreme law of the land and that the 
judges in every state shall be bound thereby. It is an easy inference that 
alleged conflicts between this Constitution and state laws raise issues to which 
the federal judicial power extends. This is the present-day counterpart of the 
review over colonial legislation exercised by British tribunals. For precedents 
in support of judicial review over statutes of a co-ordinate legislature we should 
have to find courts in England assuming to annul Acts of Parliament. Coke's 
effort in this direction was nipped in the bud, and that doughty old champion 
of the common law had to crawl abjectly from his position. Coke's presumption, 
as Mr. Meigs shows, was repeated by those New England revolutionary leaders 
who appealed from Acts of Parliament to something higher. They had a prece- 
dent for their thoughts if not for their practices. Moreover, one form of 
judicial review naturally breeds others. The practice of imperial review of 
colonial legislation is an historical antecedent of more than its precise analogue 
on this side of the Atlantic. This is to say something more or something less 
than that it was an historical antecedent of everything that has happened 
since. Mr. Meigs, however, is far from careful to confine himself to this special 
something more or something less. His carelessness in this respect shows the 
limitations of his "historical method," for which he hardly makes amends by 
his infusion of not a little of the hortatory method. 

Mr. Meigs does not appear to venture any direct refutation of the charge 
that Marbury v. Madison was a judicial usurpation in the sense of an assumption 
of judicial power not explicitly granted by the Constitution. The idea is anath- 
ema to him, but he meets it only by the appeal to history, which at best can 
place such usurpation somewhat further in the past. There is an unconscious 
confession in the comment on the Supreme Court decisions prior to 18001: 
"In no one of these was there a decision of the point ; but in all language was 
used which shows how the doctrine was spreading and being accepted by the 
bench; evidence will be found, too, that the bar as well was coming to be 
saturated with the same belief, and was beginning to use the new weapon in 
their pleadings, and in general, as a means of protecting their clients" (p. 187). 

A "new weapon" this was, forged not by the Constitution but by history. The 
chief significance of Marbury v. Madison is that it "stood out as the culmination 
of a long and gradual growth" (p. 201). This is to say that judicial review 
came to be because it came to be. Its sanction then is extra-constitutional. 
Those who think of the Constitution as a parchment and nothing but a parchment 
can not answer the charge of judicial usurpation. But those who understand 
the extent to which in a sense all government is a government of men and not 
of laws will recognize readily that the legitimate sanctions of governmental 
devices are by no means confined to formal enactments of constitutional conven- 
tions. Things start because our governors start them. For much of the law 
that men live by, the best of sanctions is wide-spread and long-continued acquies- 
cence. 

Thomas Reed Powell. 
Columbia University. 



